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Abstract 

The non-compete agreement in the field of labor has been recognized by many countries 

around the world for a long time. These countries have also put in place regulations to ensure 

the interests of the parties and social justice. However, in Vietnam, this kind of agreement has 

not been officially recognized by law. In practice, either the court or the commercial arbitration 

often does not consider the issue of compensation for employees if the agreement does not 

provide this issue in the process of dispute resolution. This situation might lead to risks for 

employees in case the employer abuses his position to force the employee to enter into an unfair 

agreement. In this article, the author studies a number of legal theories and experiences of 

different countries to propose the improvement of Vietnamese law on determining compensation 

for employees entering into non-compete agreement in the field of labor. 

Keywords:  non-compete agreement; compensation; consideration; unfair agreement. 

 

1. INTRODUCTION 

Entering into a non-compete agreement is considered one of the measures to help 

enterprises protect business secrets against the risk of leakage from employees. When enterprises 

could protect their business secrets, they would feel secure to invest in science and technology 

as well as other fields to create competitive advantages, contribute to help businesses compete 

successfully, promote to create new knowledge for society. In addition, the non-compete 

agreement in labor relations also encourages enterprises to invest more in training and improving 

the skills of employees, as they will not worry that employees will use those skills to find another 

place to work, even work for their competitors. 

However, in another aspect, the non-compete agreement restricts employees’ rights to 

work. When employees are bound by a non-compete agreement, they would not be able to work 

for a competitor of the enterprise for a period of time after the termination of the employment 

contract with the former employer. Additionally, the bargaining position of the employee is often 

inferior to that of the employer, leading to the fact that the employee is often forced to enter into 

unfair agreements in order to get the job offer or to maintain the current job. Therefore, the law 

needs to be adjusted to ensure the balance of interests between the parties, thereby, implementing 
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social justice. 

Compensation is seen as a return to employees in exchange for their non-competitive 

obligations. For example, an employee may receive 50% of their previous salary in exchange 

for performing the non-compete obligation. Compensation helps limit employees’ damages, 

while ensuring that enterprises are still able to protect their interests. The laws of some countries 

around the world also consider that compensation is a condition of the validity of non-compete 

agreements. 

Due to the fact that Vietnamese law has not been provided yet for the non-compete 

agreement, the issue of compensation to employees has not yet been specified in the Vietnamese 

law. Article 21(2) of the Labor Code 2019 only stipulates in a general way that the employer has 

the right to reach a written agreement with the employee to protect business secrets. This 

provision also requires the parties to agree on the interests in this agreement. However, this 

regulation does not clarify what these rights are, therefore, it is difficult to apply it in practice 

(Do Van Dai and Le Ngoc Anh, 2019). 

Through studying a number of cases related to non-compete agreements that have been 

tried by courts or commercial arbitration, compensation has not yet been considered when 

assessing the reasonableness of non-compete agreements. For example, the Vietnam 

International Arbitration Center (VIAC) issued Arbitral Award No. 75/17HCM on February 19, 

2018 to settle the case between Company X and Ms. Do Thi Mai T related to the non-compete 

agreement. Although the content of this non-compete agreement does not specify the amount of 

compensation that Ms. T is entitled to be bound to the non-compete obligation. However, the 

Arbitration Council did not consider this issue and accepted the validity of the non-compete 

agreement between Company X and Ms. Do Thi Mai T. Then, Ms. T requested the People’s 

Court of Ho Chi Minh city annuls the arbitral award. The People’s Court of Ho Chi Minh city 

issued Decision No. 755/2018/QD-PQTT dated June 12, 2018 with the content that it did not 

accept Ms. T’s request and did not consider compensation as a factor to assess the reasonableness 

of the non-compete agreement. 

In this article, the author analyzes the regulations of some countries on determining 

compensation for employees entering into non-compete agreements. Then, the author makes 

some recommendations to improve the law of Vietnam. Recommendations focus on legal 

solutions to both promote businesses to invest in new technology development and protect the 

rights of employees. Thereby, we can aim for sustainable economic growth. 

2. LITERATURE REVIEW, THEORETICAL FRAMEWORK AND RESEARCH 

METHODS 

2.1. Literature review 

The issue of determining compensation for employees entering into non-compete 

agreements in Vietnam has been studied by a number of scholars: 

- Doan Thi Phuong Diep (2015), in her research, proposes guidelines for the 

implementation of the provisions of the Labor Code on non-compete agreements. Accordingly, 

in the case of non-compete agreements without compensation for employees, from the 

experience of French case law, she suggests to consider this agreement null. However, this issue 
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has been only mentioned at a preliminary level and did not have an in-depth analysis in her 

research. 

- It is believed that compensation for employees should be considered as one of the validity 

conditions for non-compete agreements (Do Van Dai & Le Ngoc Anh, 2019). In their research, 

the authors compared the provisions of Vietnamese law with those of Japan, the United States 

and France. As a result, the employees’ income and life could be affected by the restriction on 

the right to work. Therefore, Vietnamese law should acquire experiences of these countries in 

the direction of requiring employers to pay an adequate amount of money to employees during 

the period of performance of the non-compete obligation. However, the study does not indicate 

how this regulation should be designed and how much is reasonable. 

- Similarly, according to Truong Trong Hieu (2020), it is necessary to set a requirement on 

paying the compensation for the limitations of the right to work that employees have to bear. 

The content of non-compete agreements should stipulate the amount of compensation in 

exchange for the non-compete obligation of the employees. However, like the above studies, this 

study only mentioned this issue as a preliminary suggestion. 

On the basis of the studies of the scholars, the author identified the research gap. 

Accordingly, in this study, the author proposes a method to determine the compensation on the 

basis of comparison with the laws of some countries. 

2.2 Theoretical framework 

2.2.1. Theory of justice in transactions 

Justice is a term associated with the development of human society, as well as the goal that 

progressive societies want to achieve. Aristotle is considered to be the first thinker to discuss the 

issue of justice in transactions. He made a distinction between corrective justice and distributive 

justice. Accordingly, corrective justice is concerned with how the court corrects the wrong done 

by one party to another. Distributive justice is concerned with the fairness of each person 

according to what they deserve. In modern times, Rawls’ theory of justice has profoundly 

influenced the study of justice and equity in contemporary philosophy. Rawls (1999) has argued 

that justice is the primary norm of social institutions and of human activities. Laws and 

institutions, no matter how well established, need to be reformed or abolished if they are unjust. 

Developing and supplementing Rawls’ theory of justice, Benson (2019) comprehensively 

explained the ethics of contractual relationships in his book “Justice in Transactions: A Theory 

of Contract Law”. Throughout his book, Benson (2019) has argued that a contract is a 

relationship between two or more parties and that contract theory should consider the fairness of 

that relationship. 

In Common Law, the theory of justice in transactions is considered by courts of justice to 

protect vulnerable parties such as the poor or the uninformed (Liew & Yu, 2020). In Civil Law, 

the theory of justice in transactions is also applied in the process of formulating the provisions 

of the written law. For example, Section 138(2) of the German Civil Code mentioned the issue 

of unreasonable agreement as follows: “In particular, a legal transaction is void by which a 

person, by exploiting the predicament, inexperience, lack of sound judgement or considerable 

weakness of will of another, causes himself or a third party, in exchange for an act of 
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performance, to be promised or granted pecuniary advantages which are clearly 

disproportionate to the performance”. In this article, the author studies the theory of justice in 

transactions, which is a theory of contracts, to analyze the experience of some countries and 

propose recommendations to improve the law of Vietnam. 

2.2.2. Doctrine of consideration 

The origin of the doctrine of consideration is still debated by scholars. According to 

Shatwell (1954), the doctrine of consideration arose in the 16th century as an answer to common 

law judges’ thinking about how the issue of assumpsit should be applied in enforcement of 

bilateral agreements without recognizing the legal validity of unilateral agreements. Unlike 

Shatwell, Holdsworth (1937) views the doctrine of consideration as having its roots in the way 

in which the issue of assumpsit developed under the early influence of quid pro quo doctrine and 

the indirect influence of the principles of equity discussed later. 

Consideration is a very separate concept of Common Law. Nguyen Ngoc Dien (2012, p. 

115) said that the main idea of this doctrine is: “an object of economic value is transferred, an 

act of bringing economic benefits is done in exchange for another thing, another thing; one 

promise is kept just for the sake of another promise - must also be kept”. According to Black 

(1968, p. 379), consideration is: “The cause, motive, or impelling influence which induces a 

contracting party to enter into a contract. The reason or material cause of a contract”. In the 

context that Vietnamese law has not yet mentioned the issue of consideration, the author 

examines the doctrine of consideration as a basis for proposing that compensation to employees 

should be considered as a validity condition for non-compete agreements. 

2.2.3. Theory of causality 

Theory of causality is believed to have originated in Roman law (Lorenzen, 1919). The 

Romans believed that causa (cause) is the source of obligation (Léon & Mazeaud, 1956). Cause 

could be understood as the purpose that a promisor wants to achieve when entering into a 

contract (Nguyen Ngoc Dien, 2012). It is essential to distinguish between the causes of the 

contract and obligation. Accordingly, “The cause of contract is the reason, cause or reasons that 

determine each party to enter into the contract” (Original: “La cause d'un contrat est la raison, 

la cause ou les raisons qui déterminent chaque partie à conclure un contrat”) (Léon & Mazeaud, 

1956, p. 7). In contrast, “The cause of obligation is the reason why a contracting party performs 

his obligation” (Original: “La cause d'une obligation est la raison pour laquelle la partie 

contractante exécute son obligation”) (Léon & Mazeaud, 1956, p. 7). Unlike the doctrine of 

consideration, the theory of causality still assumes the validity of a unilateral contract. In a 

unilateral contract, the counter-obligation does not exist, so the cause of the obligation could not 

be determined by relying on the counter-obligation. In this case, the cause of the obligation must 

be determined based on the reasons and motives that motivated the promisor to decide to be 

bound by this obligation (Nguyen Ngoc Dien, 2012). 

In France, while drafting the Civil Code, the drafters used the phrase “cause de la 

convention” and declared invalid contracts without cause, or on a false cause, or on an illicit 

cause, or on an unethical cause (Léon & Mazeaud, 1956). The current French Civil Code does 

not stipulate that cause is a condition for a valid contract. However, Article 1162 of the French 

Civil Code provides that: “The contract cannot derogate from public order either by its 
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stipulations or by its purpose, whether the latter was known or not by all the parties” (Original: 

“Le contrat ne peut déroger à l'ordre public ni par ses stipulations, ni par son but, que ce dernier 

ait été connu ou non par toutes les parties”). This provision is the basis for French judges to 

evaluate the cause to determine whether the contract is valid or not. In the case of an obligation 

without cause, or on a false cause, or on an illegal cause, the contract may be considered a 

violation of public order. 

There are certain similarities in the French legal system and the Vietnamese legal system. 

Therefore, the author studies the theory of causality, which is applied in France, to evaluate the 

causes of non-compete obligation of employees. From which, the author proposes various 

solutions to force employers to pay a count of compensation to receive the non-compete promise 

of employees. 

2.3 Research methods 

In this article, the author uses different research methods: 

- Comparative law: This method is used to identify the similarities and differences 

between Vietnamese and foreign laws regarding the provisions relating to determine 

compensation for employees entering into non-compete agreements. The result of the 

comparative study is to assess the shortcomings of the current Vietnamese law and to derive 

more effective solutions to the relevant legal problem. 

- Doctrinal analysis: This method is adopted to clarify the doctrine of consideration and 

the theory of causality that are the basis for the author’s proposing to improve the Vietnamese 

law on determining compensation for employees entering into non-compete agreements. 

- Statute law analysis: This method is implemented to analyze the current situation of the 

provisions of the statute law of Vietnam. On the basis of identifying the current legal situation, 

the research results of the article will also propose solutions to improve the Vietnamese law on 

determining compensation for employees entering into non-compete agreements. 

3. REGULATIONS OF SOME COUNTRIES’ LAW ON COMPENSATION FOR 

EMPLOYEES ENTERING INTO NON-COMPETE AGREEMENTS 

3.1. The United States of America (USA) 

The USA is one of a number of countries in the Common Law tradition. Therefore, the 

doctrine of consideration is also recognized in this country. Under the USA law, a valid contract 

or agreement must satisfy the following requirements: “The promise or obligation of each party 

must be supported by consideration (such as the payment of money, the delivery of goods, or the 

promise to do or refrain from dong some lawful future act) given by each party to the contract” 

(Ashcroft & Ashcroft, 2008, p. 49). Thus, for non-compete agreements, in principle, 

consideration could be seen as one of the validity conditions of these agreements. 

As a federal state, each state in the USA has a relatively independent legal system. 

Consequently, each state of the USA also has different requirements for consideration that an 

employee must receive in order for the non-compete agreement to be valid. In some states, 

consideration of employees must be material compensation (such as Texas). In some other states, 

at-will employment is considered the consideration of employees (such as Wisconsin) 
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(Garmaise, 2011). Even for at-will employees of the enterprise, the employer’s agreement to 

continue to extend the employment contract may also be considered the consideration of 

employees for entering into a non-compete agreement in some states (such as Florida) (Seyfarth 

Shaw LLP, 2021). 

3.2. The French Republic 

French law does not have the same concept of consideration as the USA law. However, 

French law applies the theory of causality to evaluate the validity of a contract. On the basis of 

this theory, the cause of the non-compete obligations of employees is determined to be the 

benefits that they receive when entering into a non-compete agreement. Therefore, if an 

employee enters into a non-compete agreement just because he/she is forced to do so, the 

agreement is null. 

In France, the legal basis governing non-compete agreements is Case Law No. 00-45.135 

of the Court of Cassation (Cour de Cassation) in 2002 (Do Van Dai & Le Ngoc Anh, 2019). 

Accordingly, the content of this Case Law states: “…a non-compete clause is lawful only if it is 

essential for the protection of the legitimate interests of the company, limited in time and space, 

that it takes into account the specificities of the employee's job and includes the obligation for 

the employer to pay the employee financial compensation, these conditions being cumulative” 

(Original: “…une clause de non-concurrence n'est licite que si elle est indispensable à la 

protection des intérêts légitimes de l'entreprise, limitée dans le temps et dans l'espace, qu'elle 

tient compte des spécificités de l'emploi du salarié et comporte l'obligation pour l'employeur de 

verser au salarié une contrepartie financière, ces conditions étant cumulative”). Thus, in France, 

financial compensation is considered as one of the mandatory conditions for a non-compete 

agreement to be valid. 

The amount of financial compensation will be considered by the judge (Muller, 2021). In 

Case Law No. 04-46.721 of 2006, the Court of Cassation clearly stated the point of view: 

“derisory financial compensation for the non-compete clause contained in an employment 

contract is equivalent to an absence of compensation” (Original: “…une contrepartie financière 

dérisoire à la clause de non-concurrence contenue dans un contrat de travail équivaut à une 

absence de contrepartie”). Also in this case, the Court of Cassation decided that financial 

compensation of an amount equal to 1/10th of the gross monthly salary received by the employee 

was derisory. In a recent case, the Court of Appeal of Rouen (Cour d’appel de Rouen) applied 

Article 7.4 of the National Agreement of 23 January 1986 relating to permanent employees of 

temporary employment companies to consider a financial compensation for the non-compete 

clause (Cour d’appel de Rouen, 2021). Accordingly, in the case of termination of the employment 

contract at the initiative of the employer other than in the event of serious or gross negligence, 

for the duration of the non-competition, financial compensation which may not, in any event , 

be less than a monthly amount equal to 20% of the average monthly salary of the employee 

during his last three months of presence in the company, for the first year and 10% for the second 

year. 

3.3. The People’s Republic of China 

The Labor Contract Law 2008 marked an important reform in China’s laws governing 

labor relations. This Act has raised a number of issues that have not been adjusted by previous 



Proceedings ICYREB 2023 - the 9th International Conference for Young Researchers in Economics and Business 

- 69 - 

laws, including the issue of non-compete agreements in the field of labor. Article 23 of this Act 

allows employers and employees to enter into non-compete agreements to protect business 

secrets. Accordingly, the employer must pay the employee a monthly amount for the duration of 

the employee’s non-competitive obligations. Although the Labor Contract Law 2008 requires 

employers to pay employees a financial compensation, this amount of money is not specified in 

China’s written law. As a result, the determination of the amount of compensation is based on 

the agreement of the parties. The court only evaluates the reasonableness of these agreements to 

make a decision to recognize or invalidate. 

In 2012, the Judicial Committee of the Supreme People’s Court adopted the Interpretation 

(IV) of the Supreme People’s Court of Several Issues on the Application of Law in the Trial of 

Labor Dispute Cases. Accordingly, the court requires the employer to pay the employee monthly 

compensation which is not less than 30% of the average monthly salary for the twelve months 

prior to the termination of the employment relationship. In case the calculated amount is lower 

than the regional minimum wage, the minimum monthly compensation must be equal to the 

regional minimum wage. 

4. PROPOSING TO IMPROVE THE VIETNAMESE LAW ON DETERMINING 

COMPENSATION FOR EMPLOYEES ENTERING INTO NON-COMPETE 

AGREEMENTS 

The concept of non-compete agreement has not been officially recognized in the 

Vietnamese legal system. Therefore, in an understandable way, the regulations related to 

determining compensation for employees entering into non-compete agreements have not been 

specifically mentioned by the law. Furthermore, Vietnamese judges are not in the habit of using 

legal doctrines to resolve disputes. Hence, either the doctrine of consideration or the theory of 

causality also seems strange to Vietnamese judges. Thus, a non-compete agreement without 

compensation to employees can still be valid in Vietnam. This leads to the risk of employers 

abusing their position to establish unfair non-compete agreements with employees. 

From the experience of some countries, it can be seen clearly that it is necessary for 

Vietnamese law to develop regulations on compensation for employees entering into non-

compete agreements. In other words, Vietnamese law needs to stipulate compensation for 

employees as one of the requirements for the non-compete agreement to be valid. The author 

believes that, with the socio-economic characteristics of Vietnam, Vietnamese law should 

stipulate for financial compensation during the period the employee performs the non-compete 

obligation (at-will employment should not be seen as compensation for a non-compete 

obligation). 

Regarding the amount of compensation, in principle, the employer and employee could 

agree and stipulate in the content of the non-compete agreement. However, due to the unequal 

negotiating position between the employer and the employee, to avoid the situation of the 

employer abusing the bargaining power to force the employee to sign unfair agreements, the law 

should stipulate for the minimum amount of compensation that an employer must pay an 

employee for a non-compete obligation. The minimum amount of compensation can be specified 

as a specific amount or a formula of calculation. The author believes that the regulation of the 

calculation formula will be consistent with the current regulations on labor, such as calculating 
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pensions or unemployment benefits. This provision could be stipulated in Degree of Government 

or Circular of Ministry of Labor, War invalids and Social Affairs or Case Law of Supreme 

People’s Court of Vietnam.  

5. CONCLUSION 

In summary, non-compete agreements play an important role in protecting legitimate 

interests of employers and ensuring a fair competition in the economy. However, in order to 

ensure the rights of employees and social justice, the law needs to set out conditions for the non-

compete agreement to be valid. In particular, the employee needs to receive the financial 

compensation to perform non-compete obligations arising from the agreement. 
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